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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

KROUPA, Judge: Respondent determ ned that petitioner is
liable as a transferee of HydroTenp Manufacturing Conpany, |nc.
(HydroTenp) for a $2,207,171 incone tax deficiency of HydroTenp
pl us penalties and interest for the tax year ending June 30, 2003

(the year at issue). We nust determ ne whether petitioner is
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liable as a transferee under section 6901' for HydroTenp's unpaid
Federal incone tax liability. W hold that he is not.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found. W
incorporate the stipulation of facts and the acconpanyi ng
exhibits by this reference. Petitioner resided in Fort Mers,
Florida at the time he filed the petition.

Petitioner is a lifelong entrepreneur. He has started,
owned and operated approxi mately 25 businesses in his career,
sonme worth mllions of dollars. One of petitioner’s nost
successful businesses was HydroTenp. Petitioner and Ronald Myers
(M. Mers) incorporated HydroTenp in the State of Florida in
1988. HydroTenp’s primary busi ness was manufacturing, designing
and distributing swimm ng pool heat punp equi pnent and hot water
generators. All operations took place in Florida. Petitioner
and M. Mers each owned 50 percent of HydroTenp stock until
petitioner purchased M. Mers’ interest to beconme the sole owner
of HydroTenp in 1997.

HydroTenp becane one of the |argest swi mm ng pool heat punp
manuf acturi ng businesses in the United States. HydroTenp’'s

success was largely based on its sales to Pentair Corporation

1Al section references are to the Internal Revenue Code
(the Code) in effect for the year at issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure,
unl ess ot herw se i ndi cat ed.
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(Pentair), the largest pool heater manufacturer in the United
States. Approximately half of HydroTenp's sales were to Pentair.
Pentair inquired about purchasing HydroTenp’ s sw mm ng pool heat
punp busi ness on nunerous occasions. Petitioner was not
interested in selling HydroTenp. He began to worry, however,
that if he did not sell HydroTenp s sw mm ng pool heat punp
assets (heat punp assets) to Pentair, he would |lose Pentair’s
busi ness. This scenario would put HydroTenp in dire straits.
After careful consideration, he decided to sell the heat punp
assets to Pentair in |ate 2002.

Sal e of Heat Punp Assets

HydroTenp and Pentair both perforned extensive due diligence
in preparing for the asset sale. HydroTenp' s advisers on the
transaction were Taso Mlanos (M. MIlanos), a corporate
attorney, and Robert Hull (M. Hull), petitioner’s CPA. Pentair
and HydroTenp agreed to an $8.3 mllion sale price in exchange
for HydroTenp’s heat punp assets and the rights to the HydroTenp
name brand, which was a well-known trademark in the industry.
Bot h conpani es agreed that the sale would not involve any of
Hydr oTenp’ s ot her assets.

HydroTenp and Pentair closed on the sale of the heat punp
assets on January 30, 2003. M. Hull determ ned that HydroTenp’'s
conbi ned Federal and State corporate incone tax liability from

the asset sale was approximately $2.6 mllion. M. M/l anos
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prepared Articles of Anmendnent to Articles of Incorporation
(Amended Articles) changi ng HydroTenp’s nane to HTMC Cor porati on,
whi ch were i medi ately executed followi ng the sale of its heat
punp assets.? M. Mlanos inadvertently failed, however, to file
the Amended Articles with the Florida Secretary of State until
June 2003.

After selling its heat punp assets, HydroTenp retained
manuf acturi ng equi pnent, trucks, a webcam system an autonatic
dialing system? conputers, office supplies and inventory
unrel ated to the heat punp assets. Moreover, it had
approximately $1.5 mllion in accounts receivable. HydroTenp
continued to enploy five to ten enployees to sell hot water
generators and perform accounting work.

Petitioner deposited $8.3 million fromthe sale of the heat
punp assets into HydroTenp’ s non-interest-bearing checking

account at SunTrust Bank (SunTrust account). HydroTenp used

W& refer to both HydroTenp and HTMC Cor poration as
HydroTenp in this opinion.

3An automatic dialing systemis an el ectronic device that
can automatically dial a long list of phone nunbers. Typically,
the automatic dialer will dial a random phone nunber fromthe
list and then transfer the call to a human operator if it detects
that a |live person has answered the phone. The device can al so
be programmed to play a recorded nessage, | eave a nessage on an
answering machine or provide a nmenu of options to the person who
answers. Automatic dialing systens are npbst commonly associ at ed
with telemarketers, but they are al so used by other businesses
and entities including schools, to send alerts to parents, and
doctors, to rem nd patients of appointnents.
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approximately $2 mllion fromthe sale proceeds to repay |oans
and award bonuses to enpl oyees. HydroTenp had approxi mately $6. 4
mllion of the sale proceeds remaining in the SunTrust account.
Petitioner wanted to transfer funds fromthe SunTrust account to
an interest-bearing account so HydroTenp could earn interest on
the noney. He was unabl e, however, to open an account in
HydroTenp’ s nanme because the name change docunentation had yet to
be certified by the Secretary of State. Petitioner determ ned
that HydroTenp could earn interest on its funds if he had the
corporation lend him$5 mllion to place in a Snmith Barney
i nterest-bearing account (Smth Barney account) in his name. The
| oan was evidenced by a $5 nmillion pronissory note from
petitioner to HydroTenp with four percent annual interest payable
on demand (petitioner’s note). Petitioner intended only to hold
the cash in the Smth Barney account until an interest-bearing
account could be opened in HydroTenp's nane. Petitioner
therefore pledged to pay petitioner’s note by the earlier of the
date the Florida Secretary of State certified the name change or
by the end of HydroTenp s tax year, which was June 30, 2003.

Thi s pl edge ensured that the noney would be repaid to HydroTenp
W thin six nonths.
HydroTenp al so transferred to petitioner an additional

$300, 000, which petitioner treated as an interest-free loan to
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conpensate himfor past services. HydroTenp kept approxi mately
$500, 000 in cash in the SunTrust account.

M dCoast St ock Redenpti on Transacti on

After the Pentair sale, petitioner received several calls
fromdifferent individuals and busi nesses interested in hel ping
HydroTenp invest the sale proceeds. Petitioner thought nost of
the offers were fromfly-by-night operations and rejected them
i medi ately. He also received inquiries from stock brokers,
estate planners and others offering aggressive wealt h-pl anni ng
strategies, which he also rebuffed. One call petitioner received
was from Don Stevenson (M. Stevenson), Executive Vice President
for Acquisitions at M dCoast |Investnents, Inc. (M dCoast
| nvestnents). M. Stevenson informed petitioner that M dCoast
Credit Corporation (MdCoast), the parent corporation of M dCoast
I nvestnents and other affiliates, was interested in acquiring
HydroTenp. M. Stevenson told petitioner that M dCoast
specialized in the asset recovery business and that M dCoast
wanted to integrate HydroTenp into its business. Petitioner was
initially a bit wary. This was unfamliar territory for
petitioner. He had no experience in selling corporate stock and
no know edge of the asset recovery business, and he was not
acquainted wth M. Stevenson or M dCoast.

Petitioner performed extensive due diligence. He spent a

great deal of tinme |earning about the asset recovery business and
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M dCoast. He learned from M. Stevenson that M dCoast had
acqui red over 200 conmpanies in its nearly 50-year existence.
M dCoast’ s asset recovery business primarily consisted of buying
formerly robust conpanies with delinquent accounts receivable,
including credit card debt, and collecting and managi ng the debt.
M. Stevenson told petitioner that M dCoast was specifically
interested in purchasing all of HydroTenp' s stock because of
HydroTenp’ s cash, accounts receivable and residual assets, which,
coupled with petitioner’s note, total ed approximately $6.4
mllion. MdCoast nmade clear to petitioner that it wanted ful
control of HydroTenp and planned to use the residual assets, such
as the automatic dialer, conputers and webcam to convert
HydroTenp into an asset recovery busi ness.

M. Stevenson’s offer intrigued petitioner. Petitioner
first contacted persons on MdCoast’s reference list. He then
visited MdCoast’s office in Lake Wirth, Florida to investigate
t he buil di ng, enployees and overal |l anbience of the office.
Petitioner was inpressed that M dCoast occupi ed the penthouse
suite of a newer office building and that the enpl oyees di spl ayed
a positive attitude. Petitioner and his advisers al so pored
t hrough M dCoast’s records, all of which supported M.
Stevenson’ s assertions about M dCoast. Petitioner’s extensive
due diligence on MdCoast all cane back positive. M dCoast

presented petitioner with a Letter of Intent that stated the
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purchase price for HydroTenp’'s stock woul d equal HydroTenp’s
cash, less 52 percent of HydroTenp’'s tax liability, plus $25, 000
for reinmbursenent of expenses. After consulting with his
advi sers, petitioner decided to sign the Letter of Intent to sel
his HydroTenp stock to M dCoast.

Petitioner began havi ng second thoughts, however, al nost as
soon as he signed the Letter of Intent. Petitioner becane
annoyed with MdCoast’s attorney, Oga Parra (Ms. Parra). M.
Parra often showed up late for neetings and m ssed several mgjor
deadl i nes regarding the transaction’s closing. M dCoast then
exacerbated the situation by changing the paynent fromall cash
to sonme cash and a prom ssory note in the final Stock Purchase
Agreenent and Stock Redenption Agreenent in June 2003
(collectively, M dCoast stock redenption transaction). Under the
M dCoast stock redenption transaction, HydroTenp woul d redeem
1, 050 shares of petitioner’s HydroTenp stock by extingui shing
$3.8 million of the |oan nmade by HydroTenp to petitioner, and
petitioner would transfer all his remaining HydroTenp shares to
M dCoast. Petitioner would still owe HydroTenp $1, 407,710 to
satisfy petitioner’s note. In return, MdCoast would issue
petitioner a $1,407,710 note (M dCoast note), which petitioner
woul d then assign to HydroTenp to satisfy his outstanding

bal ance. M dCoast woul d al so pay petitioner $37,215 in cash and
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satisfy any and all tax liabilities incurred by HydroTenp before
M dCoast’ s st ock purchase.

Petitioner’'s first reaction to the new terns was to revoke
the Letter of Intent because of what he perceived to be
unpr of essi onal and unscrupul ous behavior by M dCoast. ©Mbreover,
he thought M dCoast underval ued HydroTenp's stock by $100, 000.
He expressed his displeasure to a M dCoast executive, who
threatened to sue petitioner if he did not conplete the
transaction. Petitioner’s anxiety grew because he had no
experience in these types of transactions. He imrediately
consulted with HydroTenp’s attorney, John Col eman, and M. Hul
on how best to nove forward. Both advised petitioner to go
forward with the M dCoast stock redenption transaction.

Petitioner relied on the recommendati on of his trusted
advi sers and executed the M dCoast stock redenption transaction
on June 13, 2003. M dCoast received 75 percent of the HydroTenp
stock and M dCoast’s rel ated conpany, M dCoast Acqui sitions,
received the remai ning 25 percent.

Petitioner repaid HydroTenp $200, 000 of the conpensation
| oan he had received from HydroTenp and treated the remaining
$100, 000 as income. HydroTenp’s bal ance sheet showed assets of

$2, 635, 3994 and Federal and State tax liabilities totaling

“Al'l nonetary amounts are rounded to the nearest dollar.
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$2, 406,973, for an approxi mate $225,000 net equity follow ng the
M dCoast stock redenption transaction.

Petitioner and his wife reported $5,192,000 of capital gains
fromthe HydroTenp stock sale and paid $777,216 in incone tax
with their joint Federal inconme tax return for 2003. Petitioner
held no ownership interest in or authority over HydroTenp after
t he M dCoast stock redenption transaction.

HydroTenp’'s Tax Return for the Year at |ssue

HydroTenp tinely filed a return for the year at issue.
HydroTenp reported a $7,524, 153 long-termcapital gain fromthe
asset sale to Pentair and a $7 million short-termcapital |oss
fromthe sale of binary options.® Rather than reporting the
approximate $2.6 mllion tax liability fromthe Pentair sale,
HydroTenp reported a total $508,322 loss with no Federal incone
tax due because of the short-termcapital |loss fromthe binary
options. The return |listed petitioner as the 100-percent
stockhol der of HydroTenp even though petitioner had no interest
in or involvement with HydroTenp after June 13, 2003. Petitioner
was in no way involved in preparing the return.

Respondent’s Audit and Assessnent of HydroTenp's Tax Liability

Respondent began an audit of HydroTenp’'s return for the year

at issue in 2006. Respondent disallowed HydroTenp' s | osses from

A binary option is a type of option in which the payoff is
structured to be either a fixed anmount of conpensation if the
option expires in the noney or nothing at all if the option
expires out of the noney.
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its clainmed binary options sale and determ ned a deficiency in
HydroTenp’s inconme tax and a 40-percent accuracy-rel ated penalty
under section 6662(a) for failure to substantiate the | osses.
Respondent purports to have sent duplicate deficiency notices to
HydroTenp at its last two known addresses provided by a M dCoast
affiliate, one in New York and one in Bernuda, on February 7,
2007. HydroTenp did not respond to any deficiency notice.
Respondent assessed HydroTenp' s deficiency and penalty plus
interest for a total of $3,878, 294.

Revenue O ficer Ted Hanson (M. Hanson) was assigned to
coll ect on HydroTenp' s assessnent. M. Hanson could not find any
HydroTenp assets to satisfy the tax liability and determ ned that
HydroTenp coul d not pay the assessed anmobunt. M. Hanson
subsequently issued a Notice of Transferee Liability (transferee
notice) to petitioner for the full tax liability in March 2008.
The transferee notice stated that HydroTenp had transferred
substantially all of its assets to petitioner follow ng the asset
sale to Pentair.

M dCoast’'s Liability for HydroTenp's Unpai d Taxes

Petitioner first discovered that HydroTenp failed to satisfy
its tax liability for the year at issue when he received the
transferee notice. Petitioner had no connection wth HydroTenp
after selling his entire share interest to MdCoast. He |earned

that M dCoast and M dCoast Acquisitions sold all of their
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Hydr oTenp stock to Her Majesty’s Cat, LLC (HMC) |ess than two
weeks after the M dCoast stock redenption transaction. M dCoast
continued to operate HydroTenp for HMC as an asset recovery
busi ness for approxi mately one year, but the State of Florida
adm ni stratively dissolved HydroTenp in October 2004 for failing
to file its annual report with the State.

Petitioner contacted M dCoast immediately after receiving
the transferee notice and demanded that M dCoast honor its
agreenent to pay HydroTenp's tax liability. M dCoast refused to
pay. Petitioner thereafter sought a declaratory judgnment in
Florida Crcuit Court that M dCoast was liable to pay HydroTenp’s
taxes for the year at issue. The Florida Grcuit Court agreed
with petitioner that M dCoast was |iable for HydroTenp’ s taxes
and entered a decision against MdCoast. The Florida Grcuit
Court of Appeals affirnmed the | ower court’s ruling when M dCoast
appeal ed. Petitioner spent over $125,000 in attorney’'s fees to
obtain the judgnment against M dCoast. Despite these |egal fees
and judgnents, M dCoast has not paid the taxes. Respondent seeks
to collect HydroTenp' s taxes frompetitioner as a transferee.

Petitioner tinely filed a petition with this Court
contesting the transferee notice. At trial, respondent did not
present a copy of either deficiency notice issued to HydroTenp
for the year at issue but produced a certified mailing list as

evidence that a deficiency notice had been issued.
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OPI NI ON
We nust determ ne whether petitioner is liable as a

transferee for HydroTenp s unpaid taxes for the year at issue.
Petitioner contends that HydroTenp' s transfers to hi mwere not
fraudul ent under State |aw and therefore no transferee liability
exists. Petitioner argues, alternatively, that respondent failed
to i ssue HydroTenp a deficiency notice.

|. Transferee Liability

We begin with the rules governing transferee liability. The
Commi ssioner has a procedure to enforce and collect a
transferor’s unpaid taxes froma transferee. Sec. 6901. The
Code does not, however, create or define substantive transferee
l[tability. Instead, we nmust |ook to the law of the State in
which the transfer occurred to determ ne the existence and extent

of transferee liability. See Comm ssioner v. Stern, 357 U S. 39,

45 (1958). The parties agree that Florida | aw governs because
the transfers at issue were nost closely connected with Florida.
Respondent bears the burden of proving that petitioner is liable
under Florida |law as a transferee but not of proving HydroTenp’' s
liability for the assessnent of its tax. See sec. 6902(a); Rule
142(d).
A transferee may be liable under the Florida Uniform

Fraudul ent Transfer Act (UFTA) for the debts of a transferor who

fraudul ently conveys assets to the transferee. See Haganan v.
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Commi ssioner, 100 T.C. 180, 188 (1993); Schad v. Conm ssioner, 87

T.C. 609, 614 (1986), affd. w thout published opinion 827 F.2d

774 (11th Gr. 1987); WItzius v. Conmm ssioner, T.C Meno. 1997-

117. In pertinent part, “transfer” nmeans every disposition of or
parting with an asset or an interest in an asset and incl udes
paynment of noney, release, |ease and creation of a lien or other
encunbrance. Fla. Stat. Ann. sec. 726.102(12) (West 2000).
Accordi ngly, respondent nust prove that there was a disposition
of property from HydroTenp to petitioner and that the disposition
was fraudul ent.

A. Transfers to Petitioner

Here, we have two transfers to petitioner. The first
transfer occurred when HydroTenp lent petitioner $5 mllion from
the sal e proceeds of heat punp assets to Pentair in exchange for
petitioner’s note (Pentair transaction). The second transfer
occurred in the M dCoast stock redenption transaction when
Hydr oTenp cancel ed petitioner’s note in exchange for a portion of
petitioner’s HydroTenp shares and the M dCoast note.

Respondent asserts that the Pentair transaction followed by
the M dCoast stock redenption transaction were part of an
integrated plan known as an “internediary transaction” entered

into by petitioner solely to lower his tax liability.® See

A transaction determned to be an internediary transaction
Wil be treated as a listed transaction and thus require the tax
(continued. . .)
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Notice 2001-16, 2001-1 C.B. 730. Respondent urges the Court to
col l apse the two transactions. Respondent argues that the one
transaction consisted of HydroTenp’'s asset sale to Pentair
followed by a liquidating distribution of the sale proceeds to
petitioner.

Respondent asks that we use the substance over formjudicial
doctrine to collapse the two transfers. Courts use substance
over formand its related judicial doctrines to give true neaning
to a transaction disguised by formalisns that exist solely to

alter tax liabilities. See United States v. R F. Ball Constr.

Co., 355 U S 587 (1958); Comm ssioner v. Court Holding Co., 324

U S 331 (1945); Volvo Cars of NN. Am, LLCv. United States, 571

F.3d 373 (4th G r. 2009); Rose v. Conm ssioner, T.C Meno. 1973-

207. I n such instances, the substance of a transaction, rather
than its form will be given effect. W generally respect the
formof a transaction, however, and will apply the substance over

formprinciples only when warranted. See G egory v. Helvering,

293 U. S. 465 (1935); Blueberry Land Co. v. Conmm ssioner, 361 F.2d

93, 100-101 (5th Gr. 1966), affg. 42 T.C. 1137 (1964).
Here, we find that substance over formand its rel ated
doctrines are not warranted. The Pentair transacti on and the

M dCoast stock redenption transaction were not arranged in

5(...continued)
shelter rules and penalties to apply. See, e.g., secs. 6111
6707A, 6662A.
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conjunction with each other. They each had i ndependent | egal
significance. Petitioner had no know edge of M dCoast at the
time HydroTenp sold its heat punp assets to Pentair, its major
custoner. Moreover, petitioner had no preconceived plan to sel
his HydroTenp stock to anyone, nuch | ess M dCoast, when
petitioner signed the note to HydroTenp in exchange for the
Pentair sale proceeds. W also consider that HydroTenp had
assets other than the heat punp assets. |In fact, petitioner
continued to operate HydroTenp followi ng the Pentair transaction
for approximately six nmonths. It had enpl oyees, manufacturing
equi pnent, trucks, a webcam system an automatic dialing system
conputers, office supplies and inventory unrelated to the heat
punp assets. In addition, HydroTenp continued as a goi ng concern
for nore than a year following the M dCoast stock redenption
transacti on.

Petitioner also took actions to ensure that the corporate
taxes woul d be paid as part of the M dCoast stock redenption
transaction. Specifically, petitioner negotiated and obtained a
tax agreenment and indemity clause from M dCoast. He |ater
litigated to have the tax agreenent and i ndemmity cl ause enforced
in Florida State court. W reject the application of any
judicial doctrine in this case, and instead find that two

separate and distinct transfers occurred. W now focus on
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whet her either of the two separate transactions was a fraudul ent
conveyance under Florida | aw.

B. Fraudul ent Transfer

Respondent contends that, even if the transactions are
consi dered separately, petitioner should be liable as transferee
of HydroTenp because both transactions were fraudul ent.
Respondent can establish fraudul ent transfer under Florida s UFTA
by showi ng that the transfer was either actually or
constructively fraudulent. See Fla. Stat. Ann. secs. 726.105 and
726. 106 (West 2000). Respondent argues that petitioner is liable
under both actual and constructive fraud provisions. W wl|
consi der both transfers under each fraudul ent transfer provision.

1. Actual Fraudul ent Transfer

A transfer is fraudulent as to a creditor under Florida | aw
if the debtor nmade the transfer with the actual intent to hinder,
delay or defraud the creditor. [d. sec. 726.105(1). Courts
generally require several badges of fraud to be present to find a

transfer fraudulent under State law. See, e.g. Veigle v. United

States, 873 F. Supp. 623, 626-627 (MD. Fla. 1994) affd. w thout

publ i shed opinion sub nom Ariko v. United States, 92 F.3d 1199

(11th Gr. 1996). Respondent ignores many of the badges that
overtly favor petitioner. Instead, respondent contends that
petitioner, an insider, transferred substantially all of

HydroTenp’ s assets to hinself, which caused HydroTenp to becone
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i nsol vent after HydroTenp incurred a substantial debt. See Fla.
Stat. Ann. sec. 726.105(2). W shall consider this argunent
agai nst both transactions.

We first look at the Pentair transaction. Petitioner
concedes he was an insider of HydroTenp. This factor is not
fatal, however, as the remaini ng badges favor petitioner, not
respondent. We disagree with respondent’s assertion that
petitioner had possession of substantially all of HydroTenp’' s
assets follow ng the cash transfer. Respondent ignores the fact
that HydroTenp received petitioner’s note in exchange for the
cash. Moreover, HydroTenp controlled the cash because

petitioner’s note was payable on demand. See Litton Bus. Sys.,

Inc. v. Conmm ssioner, 61 T.C 367, 378 (1973). In addition,

respondent has not shown that petitioner had insufficient assets
to cover petitioner’s note. |In fact, petitioner could have
repaid the loan if HydroTenp had demanded repaynent. The funds
were readily available in the Smth Barney account. HydroTenp
al so had assets other than petitioner’s note. HydroTenp

mai nt ai ned busi ness assets, enployees and over $500, 000 of cash
inits SunTrust account after the Pentair transaction. The non-
heat - punp assets were viable, and HydroTenp continued as a goi ng
concern for approximately a year and a half after the $5 mllion

transfer to petitioner.
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We al so disagree with respondent that HydroTenp was
insolvent followng the transfer. A debtor is insolvent under
Florida law if either the debtor’s debts exceed the fair market
val ue of the debtor’s assets or the debtor fails to pay his or
her debts as they becone due. Fla. Stat. Ann. sec. 726.103(2)
(West 2000). Respondent has not shown the Court that HydroTenp’'s
debts exceeded the fair market val ue of HydroTenp’'s assets,

i ncluding petitioner’s note, nor has respondent proven that
HydroTenp failed to pay its debts when they becane due.
Accordingly, we cannot find that HydroTenp was i nsol vent
follow ng the Pentair transaction.

We next consider the second transfer, the M dCoast stock
redenption transaction. Petitioner again concedes he was an
i nsi der but argues the remaining badges of fraud are not present.
HydroTenp’ s equi pnent, accounts receivabl e, outstandi ng debt
recei vabl es and cash total ed approximately $6.4 million before
the M dCoast stock redenption transaction. Follow ng the
M dCoast stock redenption transaction, HydroTenp had
approximately $1.2 million in cash, the M dCoast note for
$1, 407,410 and the indemity agreenent whereby M dCoast agreed to
satisfy HydroTenp' s substantial tax liability. Respondent failed
to present evidence assigning a different value to these assets.
Thus, HydroTenp retained approximately 40 percent of its total

asset value plus the benefits of the M dCoast tax agreenent
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followi ng the transaction. Accordingly, we find that HydroTenp
did not transfer substantially all of its assets to petitioner in
connection wth the M dCoast stock redenption transaction.

HydroTenp’s only significant liability after the M dCoast
stock redenption transaction was its $2,406,973 of Federal and
State tax liabilities. MdCoast was legally and contractual ly
liable to satisfy these tax liabilities. Furthernore, even if we
were to discount the indemity, respondent has not presented
evi dence denonstrating that HydroTenp’'s tax debts exceeded
HydroTenp’s cash, its business assets and the M dCoast note.
Accordingly, we find that HydroTenp was not insolvent foll ow ng
the transfer.

We have consi dered the badges of fraud raised by respondent
agai nst the Pentair transaction and the M dCoast stock redenption
transaction. W find that neither transfer was actually
f raudul ent .

2. Constructive Fraudul ent Transfer

Respondent may al so establish transferee liability by
showi ng that a conveyance is constructively fraudulent. See Fla.
Stat. Ann. sec. 726.106. As pertinent here, a transfer is
constructively fraudulent if the debtor does not receive
reasonabl y equi val ent val ue and the debtor was insolvent or
became insolvent as a result of the transfer. 1d. sec.

726.106( 1) .
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We find that neither the Pentair transaction nor the
M dCoast stock redenption transacti on was constructively
fraudulent. As to the Pentair transaction, HydroTenp was not
i nsol vent before or after the transfer of cash to petitioner in
exchange for petitioner’s note. Respondent has failed to prove
that petitioner’s note was not of reasonably equivalent value to
the sale proceeds transferred to the Smth Barney account. Nor
has respondent shown that petitioner’s assets were insufficient
to pay petitioner’s note if he was call ed upon.

Li kewi se, respondent failed to show that HydroTenp was
i nsol vent before or after it canceled petitioner’s note in
exchange for the HydroTenp stock and the M dCoast note.
Respondent al so has failed to prove that the M dCoast note and
t he HydroTenp stock were not of reasonably equival ent value to
petitioner’s note. W find that neither transfer was
constructively fraudul ent.

Accordingly we find that petitioner is not liable as a
transferee for HydroTenp' s unpaid taxes.

1. Limtations Period

Petitioner al so chall enges whet her respondent tinely issued
a deficiency notice to HydroTenp. W need not decide this issue
as we have already determ ned that petitioner is not |liable as a

tr ansf er ee.
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We have considered all argunents nmade in reaching our
decision, and, to the extent not nentioned, we conclude that they
are noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

for petitioner.




